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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in these
cases before Larry J. Sartin, an Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings, on May 21 and 22, 2007, in
M am , Florida.
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For Petitioner: Allison M Dudley
Assi stant General Counsel
Prosecution Services Unit
Department of Health
4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265



For Respondent: David M Shenknman, Esquire
David M Shenkman, P.A
2701 South Bayshore Drive, Suite 602
Mam , Florida 33133

STATEMENT OF THE | SSUES

The issues in these cases for determ nation are whether
Respondent El ham Kharabi, A P., L.MT, conmtted the violations
alleged in two Adm nistrative Conplaints issued by the
Departnment of Health on March 14, 2005, in DOAH Case No. 06-
4117PL, and on Novenber 8, 2006, in DOAH Case No. 06-4491PL,;
and, if so, what disciplinary action should be taken against his
license to practice acupuncture and his license to practice
massage therapy in Florida.

PRELI M NARY STATEMENT

On or about March 14, 2005, the Departnent of Health filed
a three-count Adm nistrative Conplaint, Case Nunmber 2004-27932,
before the Board of Acupuncture agai nst Respondent ElI ham
Kharabi, A P., an individual l|icensed to practice acupuncture in
Florida. In particular, it is alleged in the Adm nistrative
Conpl ai nt that Respondent comm tted violations of Sections
456. 072(1) (u), 457.109(1)(j), and 457.109(1)(n), Florida
Statutes (2004) (all references to Florida Statutes and the
Fl orida Adm nistrative Code are to the 2004 versions, unless

ot herw se indicated).



Respondent disputed the allegations of fact contained in
the Adm ni strative Conplaint by Election of Rights formand an
Answer, and requested a formal adm nistrative hearing pursuant
to Sections 120.569(2)(a) and 120.57(1), Florida Statutes
(2006) .

On October 20, 2006, the matter was filed with the Division
of Adm nistrative Hearings with a request that an adm nistrative
| aw j udge be assigned to conduct proceedi ngs pursuant to Section
120.57(1), Florida Statutes (2006). The matter was desi gnated
DOAH Case Nunber 06-4117PL and was assigned to the undersigned.

The final hearing was scheduled to be held on Decenber 20
and 21, 2006, by Notice of Hearing entered Novenber 30, 2006.

On January 26, 2007, the Departnent of Health filed an
Adm ni strative Conplaint before the Board of Massage, Case
Nunmber 2004-27897, agai nst Respondent's |icense to practice
massage therapy in Florida. |In particular, it is alleged in the
Adm ni strative Conpl aint that Respondent violated Section
480. 046(1)(0), Florida Statutes, by having violated Section
480. 0485, Florida Statutes.

Respondent di sputed the allegations of fact contained in
the Adm ni strative Conplaint by Election of Rights formand an
Answer, and requested a formal adm nistrative hearing.

On Novenber 8, 2006, the matter was filed with the D vision

of Adm nistrative Hearings with a request that an adm nistrative



| aw j udge be assigned to conduct proceedi ngs pursuant to Section
120.57(1), Florida Statutes (2006). The matter was desi gnated
DOAH Case Nunber 06-4491PL and was assigned to the undersigned.

The two cases were consolidated by an Order of
Consol i dati on entered Novenber 27, 2006. The final hearing
previously schedul ed for Decenber 20 and 21, 2006, was
reschedul ed for February 8 and 9, 2007, by Order Granting
Conti nuance entered Novenber 30, 2006. The hearing was
subsequently continued two nore tines.

On January 25, 2007, the parties filed a Joint Stipulation.
Stipulated facts contained therein have been incorporated into
t his Recormended O der

Two notions were filed shortly before the final hearing:
Petitioner's Motion in Limne;, and Petitioner's Mtion for
O ficial Recognition. Respondent filed Respondent's Mtion in
Qpposition to Petitioner's Motion in Limne. Both Mtions were
consi dered at the commencenent of the final hearing and the
attendant rulings are contained in the transcript of that
heari ng.

During the final hearing, Petitioner presented the
testinony of patient U C., WIlliamParente, Luis Yllanes, and
Manuel Rodriguez-Garcia, MD. Petitioner's Exhibit 1 was

adm tted. Respondent testified on his own behal f and presented



the testinony of Merrysue Haber, Ph.D. Respondent's Exhibits 1
through 4 were admtted. One Joint Exhibit was also admtted.

The two-volune Transcript of the final hearing was filed on
June 5, 2007. By Notice of Filing Transcript entered June 7,
2007, the parties were inforned that the Transcript had been
filed and that their proposed recomrended orders were to be
filed on or by July 25, 2007 (the correct date for filing
proposed recommended orders was June 25, 2007). Petitioner
filed Petitioner's Proposed Recommended Order on June 25, 2007.
Respondent filed Proposed Fi ndings of Fact and Concl usi ons of
Law on June 26, 2007. The post-hearing proposals of both
parties have been fully considered in rendering this Recommended
O der.

FI NDI NGS OF FACT

A. The Parti es.

1. Petitioner, the Departnment of Health (hereinafter
referred to as the “Departnent”), is the agency of the State of
Florida charged with the responsibility for the investigation
and prosecution of conplaints involving the practice of
acupuncture and nmassage therapy in Florida. 8§ 20.43, and Chs.
456, 457 and 480, Fla. Stat.

2. Respondent, ElI ham Kharabi (identified as El ham Khar abi -
Moghaddam by t he Board of Massage Therapy), A P., L.MT, is and

was at all tinmes material to this matter, licensed by the Board



of Acupuncture as an acupuncturist, having been issued |license
nunber 1890 on Novenber 7, 2003, and by the Board of Massage
Therapy as a licensed nmassage therapi st, having been issued
i cense nunber 0013944 on January 29, 1993.

3. Respondent's nmailing address of record at all tines
relevant to this matter is Post O fice Box 451342, M am,
Fl ori da 33245. Respondent's clinic is |located at 2808 Bird
Avenue, M am, Florida 33133.

4. No evidence that Respondent has previously been the
subject of a license disciplinary proceedi ng was of fered.

B. Respondent’s Treatnent of Patient U C

5. At the tines material to this matter, Respondent
operated as "Mam’'s Cinical of Oiental Medicine" (hereinafter
after referred to as the "Cinic"), located in Coconut G ove,
Mam , Florida.

6. UC, asingle, 34-year-old nother, visited the Cinic
in June 2004 (hereinafter referred to as "Patient U C").
Patient U C visited the Cinic because she was suffering from
depression and fatigue and thought that acupuncture m ght help
her. On her first visit Patient U C spoke briefly with
Respondent and was given a panphlet. After this first neeting,
Patient U C called Respondent and nade an appoi ntnment for

treat nent.



7. Patient U C's first formal appointnent with Respondent
was a free consultation which took place on June 29, 2004.
During the consultation visit, Patient U C conpleted a
Conpr ehensi ve Acupuncture Exam nation form in which she
descri bed her "Mjor Conplaints" as "depression, fatigue,
inability to concentrate & focus, |ethargy, noody, irritable,
too sensitive & enotional."” Respondent's Exhibit 3. Patient
U.C. also indicated on the formthat she had experienced the
followi ng "Nuerol ogi cal"” problens: "nervousness, depressed,
easily angered, easily irritated, frequent crying,
nunbness/tingling in |inbs, poor coordination, nuscle weakness,
and feel weak and shaky." She did not, however, nean that she
was suffering fromall of these problens at the tine she
conpeted the form Rather, she sinply listed every synptom she
had ever experienced during her lifetine.

8. After Patient U C. had conpl eted the Conprehensive
Acupuncture Exami nation form Respondent conducted a patient
interview with her, which he nenorialized in a Patient Interview
form Respondent’s Exhibit 4. Respondent determ ned a pl an of
treatnment for Patient U C., which he nenorialized on the Patient
Interview form Respondent's plan of treatnent consisted of:
"Tui Na, LR3, LI4, SJ5, GB41l, Yin Tang, R17." Based on
Respondent’ s testinony describing these treatnents, none

required touching of Patient U C 's anus or vagi na. Respondent



conpletely identified his plan of treatnment and there was no
testinony indicating that it was inadequate.

9. After the patient interview, Respondent advised Patient
U.C. that he could treat her "Major Conplaints” with Chinese
medi ci ne.

10. Respondent, with Patient U C 's agreenent, perforned a
conpl ete massage (while Patient U C. and Respondent
characterized the treatnment differently, the procedure involved
mani pul ati on of Patient U . C. 's body and will be referred to
t hroughout this Recomended Order as "nassage" for ease of
reference) and acupuncture on Patient U.C. after their initia
di scussi ons on June 29, 2004. Patient U C was uncl othed
except for her underwear, during the massage. Having
experi enced a nunber of massages by nale therapists in the past,
Patient U.C. felt confortable receiving the massage from
Respondent .

11. On June 30, 2004, Patient U C returned to the Cinic
to pay for her first visit and future planned visits.

12. On July 6, 2004, Patient U C. presented to the Cinic
for her second appointnent. During this visit, she received the
same treatnent as she had during the first appointnment. Wile
at the dinic, Respondent advised Patient U C that she needed
treatment on a daily basis and encouraged her to cone to the

Clinic daily. Respondent told Patient U C., who was concerned



about cost, that she could conme in any tinme and that he would
not charge her for her sessions. Patient U C declined
Respondent's offer and indicated that she would only cone for
her schedul ed pai d-for weekly appointnents.

13. On July 13, 2004, Patient U C. went tothe Cinic for
her third visit, which had been paid for in advance. Patient
U.C. conplained to Respondent of pain in her jaw and the |eft
si de of her buttocks, radiating down her |eg.

14. After rubbing or manipulating Patient U C's jaw,
Patient U C. renoved her clothing, except for her underwear,
whi | e Respondent | eft the room Wen Respondent returned, he
began treatnment of Patient U C’'s left buttock. Respondent
massaged Patient U C.'s left buttock, noving his oiled hands
rapidly on her buttock while applying heavy pressure. Patient
U.C., concerned that her underwear was hanperi ng Respondent's
efforts, offered to renove them Respondent agreed and Patient
U.C. renoved her underwear.

15. Respondent reconmenced his treatnent, massagi ng
Patient U C's left buttock rapidly and forcefully. At sone
point, Patient U C felt Respondent renove his finger from her
anus. Because Patient U C. was |lying on her stomach at the tine
and, therefore, was not able to see exactly what had happened,
she was cautious in her testinony at hearing. The weight of her

testi nony, however, proved that, while Patient U C. was unable



to say that she felt Respondent's finger enter her anus, she was
able to feel himrenoving his finger from her anus.

16. After realizing that Respondent had inserted his
finger into her anus and then renoved it, Patient U C. was
confused and unsure of what to do. Patient U C. described her
feelings at hearing:

Q \What did you do when you felt that?
A. Nothing. | was shocked. It didn't
make sense to ne. How could | feel this
thing comng out of ny butt if | didn't feel
it . . . being inserted? | was confused.
It just didn't nake sense and | though you
know it is probably an accident, a m stake
because there is oil and he did nmassage
vigorously and it was fast, but | did not do
anyt hi ng.
Transcript, Vol. |, Page 61, Lines 16-24.

17. After Respondent conpl eted massaging Patient U C., he
pl aced acupuncture needles in her buttocks and left the room
Respondent returned a few m nutes later and renoved the needl es.

18. After renoving the needl es, Respondent had Pati ent
U.C. turn over on her back and he began nassagi ng her right
thigh. Wile massaging Patient U C 's thigh, he inserted his
finger into her vagina and briefly noved it back and forth
several tinmes. Again, Patient U C did not respond to

Respondent' s i nappropriate conduct, instead deciding to avoid

having "to deal with it." Instead, she "just pretended that it
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wasn't going on, that it didn't happen. | just pretended that
it didn't happen.” Transcript, Vol. |, Page 65.

19. \When Patient U C. did not respond to this second
unwant ed touchi ng, Respondent renoved his finger and returned to
appropriate treatnent, inserting acupuncture needles in Patient
UC Following this treatnent, Respondent renoved the
acupuncture needles and left the room Patient U C got up from
the treatnment table, dressed, and left the clinic wthout
confronting Respondent about putting his finger in her anus and
her vagina. Patient U C did not confront Respondent because
she just wanted to | eave the Clinic and pretend that Respondent
had not viol ated her.

C. Events Foll owi ng Respondent’s July 13, 2004, Treatnent

of Patient U. C.

20. Patient U C went hone imredi ately after her July 13,
2004, visit to the dinic and called WIliam Parente, her
boyfriend at the time. She was unabl e, however, to tel
M . Parente what had happened because he was at |[unch w th other
people. After talking briefly with M. Parente, Patient U C.
took a shower, ate, and went to work.

21. Later that day, Patient U C spoke to M. Parente and
descri bed the events that had taken place at the Cinic that
day. According to M. Parente, Patient U C. was very distraught

and, from the sound of her voice, had been crying.
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22. During the evening of July 13, 2004, Patient U C
experienced pain in her anus. The pain had intensified by the
next norning. Therefore, Patient U C. went to the Health Cinic
at the University of Mam , where she was a second-year |aw
student. Personnel at the clinic advised patient U C to go to
t he Jackson Menorial Rape Treatnent Center (Jackson).

23. On July 14, 2004, at approximately 9:00 a.m, Patient
U.C. presented to Jackson for treatnent. Patient U C 's vagina
and pelvic area were exam ned by a physician, who took a
specinen. No |l acerations or |esions were found. The specinen
was forward to | aw enforcenent. The physician al so exam ned
Patient U.C.'s anus. During this exam nation, Patient U C felt
an unconfortable burning pain in her anus. Because of the pain,
she asked the physician to discontinue the exam nation.

Al t hough the exam nation of Patient U C.'s anus was term nated,
a speci men was al so obtained fromher anus and forwarded to the
police.

24. After conpletion of the exam nation at Jackson,
Patient U C. was referred to the police and to the Journey
Institute for counseling services. Patient U C immediately
went to the Mam - Dade Police Departnent to nake a report. She
al so sought assistance fromthe Journey Institute.

25. Two days after the incident, Patient U C also

reported the incident to a friend, Luis Yllanes. Wen
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M. Yllanes spoke to her, Patient U C. was visibly upset. She
trenbl ed when Patient U.C. told M. Yllanes the specifics of
what occurred in Respondent’s office.

26. On July 19, 2004, Patient U.C. called her
psychi atri st, Manuel Rodriguez-Garcia, MD. Patient UC called
to request a prescription for nedications because she was
depressed following the incident. Dr. Garcia prescribed
Wel | butrin, an anti-depressant.

D. The Reliability of Patient U C 's Recollection.

27. Patient U C had been sexually abused over
approxi mately a two-year period by her uncle when she was 16 to
17 years of age. She was al so raped by a neighbor in the
nei ghbor's house when she was a teenager. Wen she reported her
uncl e's abuse, her fam |y, rather than bei ng supportive, nade
her feel as if it was her fault.

28. In addition to the sexual abuse she suffered, Patient
U.C. was physically and enotionally abused by her brother.

29. Beginning in 1998, Patient U C sought the nedica
assi stance of Dr. Garcia, a board-certified psychiatrist.
Dr. Garcia treated Patient U C. from 1998 through March 22,
2005. (Having asserted her psychiatrist-patient privilege in
relation to psychiatric records which substantially predate the
all egations made in these cases, Dr. Garcia was limted to

relating his treatnment of Patient U C beginning May 30, 2003.)
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30. As of May 30, 2003, Patient U C was diagnosed as
suffering fromattention deficit disorder (hereinafter referred
to as "ADD') and depressive disorder wiwth anxiety. Patient U C
was not exhibiting any synptons of psychosis. ADDis a
congenital disorder that nmakes its sufferer distractible, wth
poor concentration. Dr. Garcia prescribed Ritalin to Patient
UC to treat her ADD. He also prescribed Lexapro (an anti-
depressant) and Anbien to help Patient U C. sleep at night.

31. As of Septenber 29, 2003, Patient U.C. continued to
suffer from ADD and depressive disorder with anxiety. Patient
UC told Dr. Garcia during the Septenber 29, 2003, visit that
"something is wong with ny brain.” She was concerned because
she had driven into the parking |ot of one store when she had
intended to go to another one. Dr. Garcia was not concerned
about this incident or her comment. He found that Patient U C
was not suffering fromany denentia, delirium confusion,
di sassoci ative states, or organic deficits and that she was
oriented on life's decisions. Finding that Patient U C did not
have anything "wong with her brain,” Dr. Garcia concluded that
she was sinply having difficulty concentrating, a synptom of her
ADD. Finally, Dr. Garcia found that Patient U C was not
exhi biting any signs of psychosis as of Septenber 29, 2003.

32. Patient UC visited Dr. Garcia s office again on

May 7, 2004. At Patient U . C.'s request, Dr. Garcia wote her a
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prescription for Adderall to replace her prescription for
Ritalin.

33. Patient U C failed to go to her next schedul ed
appointnment with Dr. Garcia on June 29, 2004. Patient U C had
begun to believe that she was not getting better, despite the
medi cati ons prescribed by Dr. Garcia. Consequently she had
st opped taking those nedications (Adderall, Ritalin, and Anbien)
two or three nonths before the July 13, 2004, incident. Patient
U C did not informDr. Garcia of her actions.

34. In addition to suffering from ADD and depressive
di sorder with anxiety, and the difficulty of raising a child as
a single nother while attending |aw school, Patient U C was
subjected to a serious of stressful events preceding the
July 13, 2004, incident: her nother was diagnosed with a brain
tunmor, her father was seriously ill, her brother was indicted on
crimnal charges, and her sister had attenpted suicide.

35. Despite Patient U . C.'s nedical problens, Patient U C
was not suffering from Post-Traumatic Stress D sorder
(hereinafter referred to as "PTSD') on or before July 13, 2004.
Nor did Patient U C. msperceive the events of July 13, 2004.
Those events, as found, supra, were accurately recalled and
testified to by Patient U. C

36. The testinony of Merrysue Haber, Ph.D., suggesting

that Patient U C suffered from PTSD, and that she may have
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suffered a PTSD event or "flashback"” on July 13, 2004 was not
convincing. Dr. Haber's suggestion that Patient U C. could have
m spercei ved what had actually taken place on July 13, 2004,
because of the sexual abuse she had suffered as a teenager, the
stress that Patient U C. was experiencing at the tine, and the
intensification of her psychol ogi cal problenms when Patient U C
st opped t aki ng her prescription nedications is rejected.

37. Dr. Haber's testinony is rejected for a nunber of
reasons. First, and nost inportantly, her testinony is rejected
because her opinions were inconsistent with those of Dr. Garcia,
who did not diagnose Patient U C as suffering fromPTSD prior
to July 13, 2004. During the period that Dr. Garcia treated
Patient U C., he never found her to be suffering from
hal | uci nati ons or bipolar disorder, or to be exhibiting any
signs of psychosis. At no tinme was there any interaction
between Dr. Garcia and Patient U C that led himto “think that
she coul d be psychotic, that she could have a deliriumor a
problemw th perception.” Transcript, Vol. Il, Page 202, Lines
12 through 16.

38. Dr. Garcia had personally net wth Patient U C and
di agnosed her condition, while Dr. Haber has never spoken to
Patient U C. Having failed to find that Patient U C was

suffering fromPTSD prior to or on July 13, 2004, any suggestion
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by Dr. Haber that Patient U C suffered from PTSD on the
critical date is not credited.

39. In further support of these findings, it is noted that
Dr. Haber relied, at least in part, on the nmedical records of
Roger Rousseau, M D., of the Journey Institute, the institution
Patient U C. had been referred to by Jackson personnel.

Dr. Rousseau, while diagnosing Patient U C. with "chronic" PTSD,
did not see Patient U C. until after the events of July 13,
2004. Dr. Haber's reliance on Dr. Rousseau's diagnosis is,

t herefore, m spl aced.

40. Dr. Haber's testinony concerning the possible inpact
of Patient U.C.'s discontinuation of her nedicines prior to
July 13, 2004, is also rejected as inconsistent with
Dr. Garcia's testinony. Based upon Dr. Garcia's credited
testinmony, it is found that Patient U C 's discontinuance of
here nedi cati ons would not have altered Patient U C.’'s
perception of reality. At nost, she would nerely have
experienced a resurgence of the synptons of her ADD and
depression, not psychosis. Wile Patient U C. could have
experienced an increased difficulty concentrating and her
depressi on nmay have worsened, she would not have experienced
w t hdrawal synptons associated with discontinuing her
medi cati ons and woul d not have exhi bited new synptons |ike

hal | uci nati ons.
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41. Finally, even it had been proved that Patient U C was
suffering from PTSD on July 13, 2004, the evidence proved that
it is highly unlikely that she woul d have conti nued to insi st
that events which she supposedly m sperceived on July 13, 2004,
actually occurred. PTSD is a condition or disorder where a
person nmay experience a variety of signs and synptom including
vivid nenories of a traumatic event, an inability to function,
anxi ety, depression, and hypersensitivity (ultra-sensitivity to
stimuli that rem nd the person of the traumatic event). Persons
suffering PTSD may suffer sone or all of the foregoing synptons.

42. Al though not common, a person suffering PTSD can
relive the traumatic event; experience a "flashback.” Even when
a person experiences a flashback or relives the traumatic event,
the feeling of reliving the event does not |ast and the person
realizes that the event did not actually recur. Dr. Garica gave
t he exanple of a conbat soldier's reaction to an autonobile
back-firing. The soldier may flinch, but wll quickly realize
there is no real danger.

43. Patient U C. never reported any flashback relating to
her sexual abuse as a teenager to Dr. Garcia. Having given
birth to a child, she has obviously had sexual relations; she
has not had any difficulty being undressed while receiving a

massage; and she was not concerned about suggesting to
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Respondent that she take off her underwear when she realized her
underwear was hanpering his treatnent of her on July 13, 2004.

44. Based upon the foregoing, while it is obvious that
Patient U.C. is not wthout problens, the evidence failed to
prove that she was in any way unable to accurately understand
and subsequently relate the events of July 13, 2004, as found in
t his Recommended O der

E. Respondent's Acupuncture Medi cal Records

45. Having denied that he placed his finger in Patient
U.C.'s anus or vagi na, Respondent obviously did not record any
medi cal justification in his nedical record for Patient U C for
doi ng so.

CONCLUSI ONS OF LAW

A.  Jurisdiction.

46. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569, 120.57(1) and
456.073(5) Florida Statutes (2006).

B. The Burden and Standard of Proof.

47. The Departnent seeks to inpose penalties agai nst
Respondent's licenses to practice acupuncture and nassage
therapy the Adm nistrative Conplaints that include suspension or
revocation of his |icenses and/or the inposition of an

admnistrative fine. Therefore, the Departnent has the burden
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of proving the specific allegations of fact that support its
charge that Respondent violated Sections 456.072(1)(u)
457.109(1)(j), 457.109(1)(n), and 480.046(1)(0), Florida
Statutes, by clear and convincing evi dence.

48. Wiat constitutes “clear and convincing” evidence was

described by the court in Evans Packing Co. v. Departnent of

Agricul ture and Consuner Services, 550 So. 2d 112, 116, n. 5

(Fla. 1st DCA 1989), as follows:

[C] | ear and convi nci ng evi dence
requires that the evidence nust be found to
be credible; the facts to which the
Wi tnesses testify nmust be distinctly
remenbered; the evidence nust be precise and
explicit and the wi tnesses nust be | acking
in confusion as to the facts in issue. The
evi dence nust be of such weight that it
produces in the mnd of the trier of fact
the firmbelief or conviction, wthout
hesitancy, as to the truth of the
al | egations sought to be established.
Slomowi tz v. Wl ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

See also In re Graziano, 696 So. 2d 744 (Fla. 1997); Inr

Davey, 645 So. 2d 398 (Fla. 1994); and Wil ker v. Florida

Departnent of Busi ness and Professional Regul ation, 705 So. 2d

652 (Fla. 5th DCA 1998) (Sharp, J., dissenting).

C. The Charges of the Adm nistrative Conplaint in DOAH

Case No. 06-4117 (Board of Acupuncture)

49. In its Admnistrative Conplaint in DOAH Case No. 06-

4117, before the Board of Acupuncture, the Departnent has
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al l eged that Respondent: (a) engaged or attenpted to engage in
sexual m sconduct as defined and prohibited in Section
456.063(1), Florida Statutes, in violation of Section
456.072(1)(u), Florida Statutes (Count One); (b) exercised

i nfluence within a patient-acupuncturist relationship for

pur poses of engaging a patient in sexual activity in violation
of Section 457.109(1)(j), Florida Statutes (Count Two); (c)

vi ol ated Section 457.109(1)(nm) Florida Statutes, by failing to
keep witten nedical records which are consistent with the
practitioner’s style of acupuncture justifying the course of
treatment of the patient (Count Three).

50. Section 456.072(1), Florida Statutes, sets out grounds
for discipline of all health professionals, including the
foll owi ng disciplinable act:

(u) Engaging or attenpting to engage in
sexual m sconduct as defined and prohibited
ins. 456.063(1).

51. Section 456.063(1), Florida Statutes, defines "sexual

m sconduct” as follows:
Sexual m sconduct in the practice of a
heal th care profession neans a violation of
the professional relationship through which
the health care practitioner uses such a
rel ati onship to engage or attenpt to engage
the patient or client, or an inmediate
famly nmenber, guardian, or representative
of the patient or client in, or to induce or
attenpt to induce such person to engage in,

verbal or physical sexual activity outside
the scope of the professional practice of
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such health care profession. Sexual
m sconduct in the practice of a health care
prof ession is prohibited.

52. Section 457.109(1), Florida Statutes, sets out grounds
for the discipline which specifically apply to acupuncturists,
i ncluding the follow ng:

(j) exercising influence within a
pati ent -acupuncturist relationship for
pur poses of engaging a patient in sexual
activity. A patient shall be presuned to be
i ncapabl e of giving free, full, and informed
consent to sexual activity with his or her
acupuncturi st.

(m failing to keep witten nedical
records justifying the course of treatnent
of the patient.

D. The Charges of the Admi nistrative Conplaint in DOAH

Case No. 06-4491PL (Board of Massage Therapy) .

53. In its Admnistrative Conplaint in DOAH Case No. 06-
4491PL before the Board of Massage Therapy, the Departnent
al | eged that Respondent viol ated Section 480.046(1)(0), Florida
Statutes, by violating Section 480.0485, Florida Statutes, which
prohi bits the use of the nmassage therapist-patient relationship
to induce or attenpt to induce a patient to engage in sexual
activity outside the scope of massage therapy.

54. Section 480.046(1)(0), Florida Statutes, sets out the

follow ng rel evant ground for disciplinary action by the Board
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of Massage Therapy: "Violating any provision of this chapter
456, or any rul es adopted pursuant thereto."

55. Section 480.0485, Florida Statutes, defines and
prohi bits sexual m sconduct in the practice of nmassage therapy
as:

The nmassage therapist-relationship is
founded on nutual trust. Sexual m sconduct
in the practice of massage therapy neans

vi ol ati on of the massage therapi st-patient
relationship through which the nassage

t herapi st uses that relationship to induce
or attenpt to induce the patient to engage,
or to engage or attenpt to engage the
patient, in sexual activity outside the
scope of practice or the scope of generally
accepted exam nation or treatnent of the
patient. Sexual m sconduct in the practice
of massage therapy is prohibited.

E. Factual Basis for the Departnent's Charges in Both

Cases.

56. In both cases, the Departnent has alleged the sane
general factual basis for the alleged violations, other than in
Count Three of the Adm nistrative Conplaint in DOAH Case No. 06-
4117PL. Cenerally, the Departnent has all eged that Respondent
commtted the alleged statutory violations by commtting sexual
m sconduct when he inserted his finger into Patient U C 's anus
and when he inserted his finger into Patient U C 's vagina.

57. The factual allegations in support of the allegation
t hat Respondent had violated Section 457.109(1)(m, Florida

Statutes, by failing to keep witten nedical records which are
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consistent with the practitioner’s style of acupuncture
justifying the course of treatnment of the patient (Count Three
of the Admnnistrative Conplaint in DOAH Case No. 07-4117PL), are
t hat Respondent failed to keep any witten record that justified
his insertion of his finger into Patient U C 's anus or her

vagi na.

F. U ti mat e Concl usi ons.

58. Utimately, these cases turned al nost exclusively on
the credibility of Patient U C. and Respondent. Largely for the
reasons expl ai ned i n paragraphs 51 through and including 67 of
Petitioner's Proposed Recomended Order, which are found to be
accurate, the credibility issue has been resolved in favor of
Patient U C

59. Having accepted and credited Patient U C 's version of
what transpired on July 13, 2004, it is found that the
Department has proved clearly and convincingly that Respondent
on that day inserted his finger into Patient U C 's anus and her
vagi na, and that he noved his finger back and forth while in
Patient U.C.'s vagina. He did so while Patient U C. was under
his care as an acupuncturist and a massage therapist. Finally,
he did so without Patient U C 's consent and w thout nedical

reason or justification.
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60. It has, therefore, been proved clearly and
convincingly that Respondent commtted the violations alleged in
the Adm nistrative Conplaints in both cases:

a. Respondent engaged or attenpted to engage in sexual
m sconduct as defined and prohibited in Section 456.063(1),
Florida Statutes, with Patient U C. in violation of Section
456.072(1)(u), Florida Statutes, as alleged in Count One of the
Adm ni strative Conplaint in DOAH Case No. 07-4117PL;

b. Respondent exercised influence within a patient-
acupuncturist relationship for purposes of engaging Patient U C
in sexual activity in violation of Section 457.109(1)(j),
Florida Statutes, as alleged in Count Two of the Adm nistrative
Compl aint in DOAH Case No. 07-4117PL;

c. Respondent used his nassage therapist-patient
rel ationship to induce or attenpt to induce Patient U C to
engage in sexual activity outside the scope of practice of
massage therapy or the scope of generally accepted nassage
t herapy exam nation or treatment of Patient U C. in violation of
Section 480.0485, Florida Statutes, thus violating Section
480.046(1)(0), Florida Statutes, as alleged in the
Adm ni strative Conplaint in DOAH Case No. 07-4491PL.

61. Finally, it is concluded that the Departnent failed to
prove that Respondent violated Section 457.109(1)(m Florida

Statutes, by failing to keep witten nedical records which are
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consistent with the practitioner’s style of acupuncture
justifying the course of treatnment of the patient as alleged in
Count Three of the Adm nistrative Conplaint in DOAH Case No. 06-
4117PL.

62. It is clear fromthe “Plan of Treatnment” for Patient
U. C. conpleted by Respondent on the Patient Interview form
(Respondent’s Exhibit 4), and his testinony, that he never
intended for the insertion of his finger into patient U C s
anus or vagina to be part of his treatnent of Patient U C
Respondent did not, therefore, fail to keep witten nedical
records consistent with his style of acupuncture and justifying
his actual course of treatnment of the Patient U C

G. The Appropriate Penalty.

63. In determning the appropriate punitive action to
recommend to the Board of Acupuncture and the Board of Massage
Therapy in these cases, it is necessary to consult the
“di sciplinary guidelines,” of both Boards which inpose
restrictions and limtations on the exercise of the disciplinary

authority of the respective Board. See Parrot Heads, Inc. v.

Depart nent of Busi ness and Professional Regulation, 741 So. 2d

1231 (Fla. 5th DCA 1999).
64. The Board of Acupuncture’ s guidelines are set out in
Fl ori da Adm nistrative Code Rule 64B1-9.001(1)(j), which

provides, in part, the follow ng guideline for "[e]xercising
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i nfluence within a patient-acupuncturist relationship for

pur poses of engaging a patient in sexual activity, or engagi ng
or attenpting to engage a patient in verbal or physical sexual
activity":
.o The usual recommended penalty

shall be an admnistrative fine of up to

$1000. 00 and a six (6) nmonth suspension

i medi ately followed by a two (2) year

probation with such terns and conditions as

set forth by the Board.

65. Florida Adm nistrative Code Rule 64BI -9.001(2)

provi des that the Board of Acupuncture nmay take disciplinary
action other than inposing the penalties contained in the

gui del i nes, based on consideration of the follow ng factors:
(a) The danger to the public;

(b) The nunber of repetitions of

of fenses, other than an adjudi cated of f ense

for which the |licensee is presently being

penal i zed;
(c) The length of time since date of
vi ol ati on;

(d) The nunber of conplaints filed
agai nst the |icensee;

(e) The length of tinme the |licensee has
practi ced acupuncture;

(f) The
ot herw se,
(g9) The
i nposed;
(h) The
licensee’s
(i) Any
(i) The
pertaini ng

(k)

to correct

actual damage,
to a patient;
deterrent effect of the penalty

physi cal or

effect of the penalty upon the
l'ivelihood;

efforts for rehabilitation
actual know edge of the |icensee
to the violation;

Attenpts by the licensee to correct
or stop a violation or refusal

of a licensee
or stop a violation;
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(1) Any action relating to discipline or
denial of a certificate or license in
anot her state including, findings of guilt
or innocence, standards applied, penalties
i nposed and penalties served;

(m Any other mtigating circunstances.

66. The Board of Massage Therapy’s guidelines are set out
in Florida Adm nistrative Code Rule 64B7-30.002(1)(k)1., which
provi des that the penalty range for a violation of Section
480.046(1)(0), Florida Statutes, due to a violation of Section
480. 0485, Florida Statutes, is: "$1,000.00 fine or revocation."

67. Florida Adm nistrative Code Rule 64B7-30.002(3)
provides that, in determ ning the appropriate penalty, the Board
of Massage Therapy nmay deviate fromits penalty guidelines based
upon a consideration of the follow ng aggravating or mtigating
factors:

(a) The danger to the public;

(b) The length of tinme since the
vi ol ati on;

(c) The nunber of times the |icensee has
been previously disciplined by the Board;

(d) The length of time |icensee has
practi ced;

(e) The actual damage, physical or
ot herwi se, caused by the violation;

(f) The deterrent effect of the penalty
i nposed;

(g) The effect of the penalty upon the
i censees |ivelihood;

(h) Any effort of rehabilitation by the
| i censee;

(i) The actual know edge of the |icensee
pertaining to the violation;

(j) Attenpts by licensee to correct or
stop violation or refusal by licensee to
correct or stop violation;
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(k) Related violations against |icensee
in another state including findings of guilt
or innocence, penalties inposed and
penal ti es served;

(1) Actual negligence of the |icensee
pertaining to any violation;

(m Penalties inposed for related
of fenses under subsections (1) and (2)
above;

(n) Any other mtigating or aggravating
ci rcumnst ances.

68. Petitioner requests that the Board of Acupuncture
enter an order inposing the followi ng penalties: a reprimnd; a
fine of $1000; suspension of his license for six nmonths; and
probation for a period of two years with terns to be deci ded by
t he Board of Acupuncture.

69. Petitioner requests that the Board of Massage Therapy
enter an order inposing the follow ng penalties: a reprimnd; a
fine of $1000; suspension of his license for six nonths; and
probation for a period of two years, wth terns to be
established by the Board of Massage Therapy.

70. In considering the aggravators and mtigators in this
matter it is noted that this is Respondent's first and only
offense with either Board; he realized during the conmm ssion of
his of fense that his advances were not wel coned by Patient U C
and stopped his inappropriate conduct; Respondent is unlikely to

be of further danger to the public; and any fine inposed on him

or suspension of his license, will have a substantial inpact on
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his livelihood. It is also noted, however, that Respondent
caused substantial enotional harmto Patient U C

71. Having carefully considered the facts of this matter
in light of the provisions of Florida Adm nistrative Code Rul es
64B1-9. 001 and 64B7-30.002, it is concluded that, while a | onger
suspensi on of Respondent's licenses could be justified due to he
harm caused to Patient U C, the penalties recomended by
Petitioner are within the guidelines of the Boards and are
reasonabl e.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

1. That a final order be entered by the Board of
Acupuncture finding that El ham Kharabi, A P., has violated
Section 456.072(1)(u), Florida Statutes, by violating Section
456. 063(1), Florida Statutes, and Section 457.109(1)(j), Florida
Statutes (2004), as alleged in Counts One and Two of the
Adm ni strative Conplaint; dismssing the allegations of Count
Three of the Adm nistrative Conplaint; issuing a witten
reprimand; inposing a fine of $1, 000.00; suspending Respondent's
acupuncture license for six nonths; and placi ng Respondent's
license on probation for two years with terns to be set by the

Board of Acupuncture; and
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2. That a final order be entered by the Board of Massage
Therapy finding that El ham Kharabi- Moghaddam L.MT., has
vi ol ated Section 480.046(1)(0), Florida Statutes, by having
vi ol ated Section 480.0485, Florida Statutes; issuing a witten
reprimand; inposing a fine of $1,000.00; suspending Respondent's
massage therapy license for six nonths; and placi ng Respondent’'s
i cense on probation for a period of two years, with terns to be
set by the Board of Massage Therapy.

DONE AND ENTERED this 23rd day of July, 2007, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTI N

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the erk of the
Di vision of Adm nistrative Hearings
this 23rd day of July, 2007.

COPI ES FURNI SHED

Al lison M Dudl ey

Assi stant General Counsel
Prosecution Services Unit
Departnent of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265
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David M Shenkman, Esquire

David M Shenkman, P. A

2701 South Bayshore Drive, Suite 602
Mam , Florida 33133

Panel a Ki ng, Executive Director

Board of Acupuncture and Board of Massage Therapy
Departnent of Health

4052 Bal d Cypress Way, Bin Q06

Tal | ahassee, Florida 32399-1701

Josefina M Tanmayo, General Counsel
Departnment of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

Dr. Ana M Vianonte Ros, Secretary
Department of Health

4052 Bal d Cypress Way, Bin A00

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in these cases.
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